Requiring a Pareto improvement can prevent actions that yield gains greater than the associated losses. To give just one example, there are good reasons to delegate certain questions of international peace and security to a single body, as the United Nations (UN) attempts to do with the Security Council. If such a body were able to estimate the extent of a threat and determine an appropriate response, and if it were able to direct individual states to react appropriately, the ability of the international community to respond to threats would be greatly enhanced.
Without delegation to an international body, there are significant hurdles to creating a collective response to a problem that involves two or more states. Every state has an incentive to free ride on the efforts of others to provide security; or states that are critical to the effort may stand to gain very little from it themselves and so may refuse to participate. Absent some delegated authority, the international community will often be unable to respond effectively to problems.
There is, of course, another side to delegation. When power is delegated from domestic authorities to supra-national organizations, a variety of problems emerge that will, at least sometimes, make that delegation undesirable. Inevitably, movement to a higher authority takes the decision-making process farther from individual citizens, and so reduces democratic control. This is especially true of international delegations because the existing international structures lack effective democratic institutions and practices. Additionally, an international entity may have interests that diverge from those of the states that establish it, creating principal-agent problems. There are also concerns about capture of supra-national institutions by interest groups who could influence policy to serve their own narrow set of concerns. Other risks and problems could be enumerated, but the point should be clear: delegation carries costs as well as benefits. The question of whether there should be delegation to international entities can only be answered by balancing the relevant costs and benefits on a case-by-case basis.
When one turns to examine instances of international delegation, what becomes immediately apparent, at least to the authors, is how little of it there actually is. States have had no shortage of challenges and reasons to cooperate; yet, to date, they have delegated legislative or decision-making authority to supra-national entities in extraordinarily few instances. Moreover, in virtually every such instance, the delegation is narrowly cabined in terms of its scope, its importance, and its ability to influence state conduct.
The modest extent of actual delegation stands in stark contrast to the rhetoric that commentators sometimes employ when speaking about the subject. There is a growing and misinformed sense in some quarters that the United States and other countries have engaged (and continue to engage) in delegations to international institutions that pose a significant threat to domestic sovereignty. It is said that international organizations are granted rulemaking authority over important policy decisions, are leading to a trampling of American constitutional rights, 2 are seeking to seize authority over global governance or become a form of global government, 3 and are doing these things in many important areas of public policy. 4 This sense that states have delegated important and impactful decisions to international institutions across a wide range of policy issues is simply false. It is a myth.
For those who argue against further international engagements or in favor of undermining existing ones, this myth is rhetorically useful and frequently employed. As such, it is important to challenge it to encourage policymakers and other observers to take a clear-eyed look at the actual state of international delegation, and to ensure that beneficial international actions are not defeated by an imagined surrender of sovereignty. 5 In reality, examples of non-trivial international delegations are quite rare. Our efforts to find examples that would plausibly suggest a worrisome threat to sovereignty have yielded only a few instances of significant delegations, and each of them is best understood as addressing particularized concerns. These delegations do not, either individually or collectively, suggest a general trend toward greater international delegations of legislative or decision-making authority.
The two most conspicuous delegations are those made by the international community to the United Nations Security Council and by European states to 2. "Today, nary a thought is given when international organizations, like the U.N., attempt to enforce their myopic vision of a one-world government upon America, while trumping our Constitution in the process. Moreover, many in our own government willfully or ignorantly cede constitutionally guaranteed rights and freedoms to the international community. the European Union. The European example is, without doubt, an extreme form of delegation. Indeed, there has been enough delegation to the European level that one could advance the case that Europe no longer represents a group of sovereign states but rather a confederation that itself has many characteristics of statehood. But the European example cannot plausibly evidence some general trend toward delegation. It arose from a unique set of circumstances following the Second World War and a remarkable series of events since that time. European states have not evidenced an appetite for similar delegations beyond Europe, and no other group of states has engaged in a similar sort of sovereignty-sharing.
The second important example is the UN Security Council. 6 We address this example of delegation later in this Essay, but for the moment it is enough to point out that this delegation was made sixty years ago and has remained essentially unchanged since that time. It strains the imagination to think that although we have not seen a cascade of delegations in the intervening six decades, the existence of the Security Council somehow signals there will be more such delegations in the future.
Notwithstanding authority.
I DEFINING INTERNATIONAL DELEGATION
One challenge that this essay faces is definitional.
9 Clarity requires that we choose some definition of "delegation," but any definition is, of course, arbitrary. Neither we nor anyone else can claim that there is one "true" definition of delegation, and any given definition may omit some behavior that is of interest. However, definition matters because it frames any discussion about the concept of delegation. Although there is no consensus definition, commentators have proposed several definitions in the literature, and so we begin with those.
Hawkins, Lake, Nielson, and Tierney define delegation as "a conditional grant of authority from a principal to an agent that empowers the latter to act on behalf of the former."' 0 The key element of this definition for our purposes is that the agent is entitled to act on behalf of the state. An alternative definition, proposed by Abbott, Keohane, Moravcsik, Slaughter, and Snidal, requires a grant of authority to implement, interpret, and apply rules." Ku suggests a narrower definition under which a delegation takes place only if constitutionally-assigned federal powers are transferred to an international organization.' 2 Perhaps the definition most focused on international law is Swaine's requirement that there be a grant of authority to develop binding rules with legal effect.
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Bradley and Kelley offer the broadest definition of which we are aware. They define delegation as "a grant of authority by two or more states to an 9. Another challenge this essay faces is that it is difficult to demonstrate a negative. It is difficult to show that there is virtually no delegation of substantive legislative or decision-making authority because one can always be accused of overlooking some example. international body to make decisions or take actions."
14 Given that our purpose here is to dispel the myth that international delegations are rampant and widespread, we have elected to adopt the broad Bradley and Kelley definition, though not without some qualifications. We do so not because we think it the best possible definition but rather because we want to be clear that our claim is not simply semantic. Though a narrower definition might make our statements here less controversial, we do not wish to exclude any actions that might be thought to surrender some substantial degree of state sovereignty or to be otherwise problematic.
To be sure, the Bradley and Kelley definition is not without its shortcomings. Generally, a definition is more useful if it applies to some set of actions by states that have features in common, and the Bradley and Kelley definition is difficult to apply, as virtually any action by a state that authorizes any international entity to do anything will constitute a "delegation." Thus, for example, the trade and environment committee at the World Trade Organization (WTO), a body without the ability to create binding rules, staffed by WTO Member States, and without any authority over anything that happens at the WTO, would represent a form of delegation. Indeed, much less important forms of authority would also fall within this definition's ambit. Any entity with the authority to call a meeting, for example, regardless of who the attendees would be, would represent an international delegation.
1 5 By attending the Olympics, states could be considered to have delegated to the International Olympic Committee the ability to allocate medals. And of course, the establishment of any international body must entail a delegation because there are decisions that the body is entitled to make and funds it is entitled to spend. This definition does not consider the importance of the body, the discretion given to it, or the controls placed on it.' 6 To be sure, an ideal definition of delegation should distinguish the instances in which states surrender some degree of autonomy and authority from the many other instances in which they simply engage with the world. We 15. Bradley and Kelley state that Group of Seven summits do not involve an international delegation under their definition because there has been no grant of authority "to the collective or any international body." Id. at 4. But if one takes their definition seriously such a summit involves all sorts of delegations. There has been an international delegation by the participants in the summit to the host nation to plan the event and to expend funds on it. There has been a delegation by every state present to every other state present because the very existence of the event grants to each state the authority to speak at the event itself (a form of taking action). There has also been delegation to the Group of Seven as a collective by virtue of the fact that the group can decide, for example, to abandon the meeting or to declare it a failure without the consent of every state. Id. at
3.
16. Other problems with this broad definition include that the definition does not requires that a state possess the authority that it is alleged to have delegated. We find it difficult to understand the term delegation without the original source possessing the relevant authority in the first place. Id. at 12.
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are of the view that a decision to establish an international organization capable of binding states to a course of action in areas of great concern to states (e.g., the Security Council) requires a different analysis than a decision to establish a group of international technocrats charged with making non-binding recommendations to states (e.g., the Working Group on Internet Governance). 17 To accommodate that concern, we must adopt language to qualify the degree of delegation within the Bradley and Kelley definition. Clearly some forms of delegation (including those mentioned above) are inconsequential in the sense that there is no possibility of an unforeseen cost to the state. For example, the question of how to decorate the interior of the WTO building should indubitably be left in the hands of the institution without triggering delegation questions. Other delegations are, of course, highly consequential. For example, the enormous amount of delegation to the European Union made by the Member States of that organization would fit into this category.
All of that said, the breadth of the definition itself lends itself to case-bycase analysis, which best informs any discussion of delegation. The choice of such a broad category means that a relative analysis risks being misleading. The definition itself, then, implies that a relative assessment is impractical and we must instead examine a given instance of delegation individually to determine whether it has significant costs in terms of lost sovereignty or autonomy.
1 8 Put another way, the selection of this definition implies that to the extent one is concerned with delegation's threat to sovereignty, much of what fits under the definition can be ignored-it is simply not a threat to even the most protective notions of sovereignty. The breadth of this definition requires that when we discuss delegation as a sovereignty concern, we carefully qualify the particular forms of delegation that merit concern.
The implications of empirical studies assessing the sovereignty costs of delegations can be misleading if one does not pay careful attention to the way in which "delegation" is defined. For example, Professor Koremenos has developed a detailed coding of international agreements with which she is able to identify the frequency with which states have delegated to international bodies. 1 9 She distinguishes between an "internal delegation" (defined as "delegation to a collective formed by the members of the agreement themselves") and an "external delegation" (defined as "delegation to a third 17 . See id. at 15 (referencing the establishment of the Working Group on Internet Governance (WGIG) by the UN Secretary General to "investigate and make proposals for action, as appropriate, on the governance of the Internet by 2005").
18. The term "sovereignty costs" is itself ambiguous, but we use it here simply to mean whatever aspects of a delegation one might be concerned with. This includes a restriction on a state's choice set, for example, or a surrender of the power to influence the interpretation of a treaty. Because these concerns may include other things we use the term "sovereignty costs. 
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party outside of the agreement"). There is a good deal of information in her results, but because the definition of internal and external delegations is so broad, it is not possible to draw conclusions about the degree to which important authority has been surrendered to international bodies. After presenting some statistics from her data (more on this below), she states that "delegated bodies are involved in the implementation, revision, and monitoring of the agreement and often have the power to settle disputes and enforce compliance. The actions of delegated bodies in these functions will have real effects on signatory states."
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While it is certainly true that international organizations and international agreements have real effects (to our knowledge no one in the debate on delegation disputes that claim), it is less obvious that these effects are a result of a surrender of sovereignty. Indeed, Koremenos' data set does not reveal a single instance (in nearly one hundred agreements) in which third parties are given the authority to "mak[e] rules/laws in addition to those stipulated in the agreement.' ' l In seven instances, the Member States are able to do so, but this 22 may require unanimous consent. 2 The tasks of implementing and monitoring the agreement can take place without any authority being granted to the institution beyond the authority to gather data and report to the membership. With respect to dispute resolution, the above quote from her paper reflects what Koremenos' data and our own analysis suggest: There is more delegation in the dispute settlement arena than in the "legislative" arena, an issue that we address more fully below.
23
Thus, while Koremenos' results contain a good deal of interesting information about the functioning of international agreements, they do not tell us much about the extent to which delegation is problematic. This brings us back to the dominant approach used in this essay, which is to seek out instances of delegation and investigate the extent to which there has been an important turnover of sovereignty. If delegation truly is problematic as practiced, one would expect to find no shortage of concrete examples in which that is the case. 20. Id. at 5.
21.
Id. 22. Later in the article we discuss why even when amendment is possible without unanimous consent there may not be a significant delegation. Koremenos does find that a number of agreements create entities capable of making decisions based on a majority of votes case (her data also indicate that most, though not all such institutions have a one-country, one-vote rule). But because she has not qualified her definition of delegation, there is no way to know what decisions these bodies are permitted to take. These bodies could be entrusted, for example, with decisions over minor administrative issues such as the dates on which country reports are due or might be bodies charged with the administration of the organization. Id. at 5-6. 23. One additional weakness to Koremenos' approach is that it cannot easily identify the degree of delegation by looking at the treaty text by itself. As Heifer points out, "analyses restricted to formal treaty provisions can also fall prey to the converse error-incorrectly identifying modest delegations as consequential." Laurence R. When working with such a broad definition, one must also avoid confusion between constraints that are best attributed to international politics and those that result from delegation. To illustrate, states engage in various forms of debate on the floor of the United Nations General Assembly. The issues discussed are often important to states, and the behavior of other states impacts the choices available to a Member State as well as the costs and benefits of those choices. That reality is not the result of any delegation to the General Assembly (in the sense that it is given funding and is authorized to make decisions about its own operation) but rather is an unavoidable feature of international politics. That politics is in part played out in the General Assembly does not imply that it is the delegation to the General Assembly that constrains states. Those costs would exist even if there were no delegation. A state could withdraw from the United Nations altogether and still suffer criticism from the floor of the General Assembly. This point is important because under this broad definition of delegation virtually any place in which international relations take place will represent a form of delegation. It is only when the constraints on state action (whether political, legal, or otherwise) are a product of the delegation that the delegation becomes an issue. 24 We now turn to consider various forms of potential delegation and argue that it is very difficult to identify examples of delegation of legislative or decision-making authority 25 that raise meaningful sovereignty concerns. In addition, although delegations of adjudicatory authority are real, such delegations are carefully constrained. Our analysis attempts to address the most oft-cited examples of delegation.
II DELEGATIONS OF TREATY-AMENDING AND LEGISLATIVE AUTHORITY
To the extent that such delegations exist, delegations of legislative authority involve the power of an international body to change the rules. Most often, the constituting agreement provides no authority for the organization to adopt new rules without unanimous consent and there is no expectation that it will engage in policymaking going forward. Sovereignty concerns might arise, however, if there is an amendment provision that could theoretically be used to give the organization or some subset of states the power to amend the agreement without the full consent of the members. 26 As discussed below, such 24. It is surely the case that the distinction between politics that are the result of delegation and politics that are not will be difficult to identify in many instances. The key point, however, is not so much how one would make this distinction in close cases but rather that it must not be ignored in easy ones.
25. See Swaine, supra note 13, at 1506 (defining general categories of delegations, including delegations of treaty-amending authority and delegations of "more standard" legislative authority). 26 . Id. at 1506. It is important to notice that an amendment provision is a type of delegation once-removed. Member States established the organization by agreement and consented to some concerns have been raised with respect to the International Labor Organization (ILO), International Monetary Fund (IMF) and the World Trade Organization (WTO). Sovereignty concerns might also arise if the constituting agreement is subject to a novel or unexpected interpretation by some entity other than the members themselves. An often-cited example is the UN Human Rights Committee's interpretation of the impact of states' reservations to the International Covenant of Civil and Political Rights.
A. Concern Over Amending Agreements Without Consent

The International Labor Organization
One potential example of the first type of legislative delegation is the Constitution of the International Labor Organization (ILO). Although its founders explicitly rejected delegating substantial legislative authority to the organization, Article 36 of the Constitution of the International Labor Organization (ILO) provides that the Constitution may be amended by a twothirds majority.
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The existing ILO rules are entirely unobjectionable from a sovereignty perspective; for the most part, the Constitution describes the organizational structure and procedures for holding meetings, voting or for adopting proposals and recommendations. While the ILO does monitor government and privatesector conduct, it cannot adopt rules that are binding on states, and it cannot order sanctions or take any action against a state that does not comply with its labor standards. The concern, then, is that the Constitution of the organization could be changed by something less than unanimous consent. If the Constitution were changed, for example, to state that the ILO had the power to bind ILO member governments as a legal matter, the non-consenting parties could become subject to rules to which they had not consented.
The ILO represents a delegation under the Bradley & Kelley definition, but it stretches credibility to think that it represents a meaningful threat to sovereignty. To begin with, the sort of amendment described above would probably never occur. It would fly in the face of deeply engrained notions of consent in international law and would provoke cries of protest from the nonconsenting states. Indeed, we are unable to think of a single example in which an international organization has amended its constitution to grab power in such a manner.
Moreover, if a subset of members sought to make such a change, it is set of functions and obligations, including the amendment provision itself. 27. Id. at 1504. In addition to a two-thirds majority, passage of an amendment requires the votes of five of the ten Members represented on the Governing Body as members of chief industrial importance. These members include the United States, Germany, Brazil, China, France, India, Italy, Japan, Russia, and the United Kingdom.
certain that the dissenting members would reconsider their membership in the organization. The ability to exit gives states protection against nonconsensual changes to the structure of an organization and dramatically reduces the seriousness of the delegation. 28 As has been pointed out in other contexts, there is a balance between exit and voice. 29 Conventional international commitments can be changed only with unanimous consent, giving every state considerable voice. If amendments can change the underlying rules, states have the opportunity to exit. The result is that an attempt to use the amendment provisions of an organization to change fundamentally the obligations of Member States represents a re-opening of negotiations on the structure of the organization; whatever new structure emerges, no state is committed to it.
Thus, to automatically label any provision that allows an international body to change its constitution a troubling delegation seems, to us at least, a considerable exaggeration. Imagine, for example, an international commission convened to address judging scandals in Olympic figure skating. Even if its decisional processes allowed it to change its constitutive terms by vote, we are not worried that the commission will declare itself capable of issuing binding rules of international law beyond the scope of its expertise, such as rules governing the law of the sea.
Returning to the example of the ILO, the organization's Constitution is, in reality, a rather innocuous document that merely describes the organization and procedures of the institution and which allows withdrawal by its members. Substantive obligations are promulgated through subsequent conventions, which only bind those members who choose to ratify them. 3° However, there is one instance in which an ILO action has arguably taken the form of committing members to a substantive rule without their consent.
The ILO Declaration on Fundamental Principles and Rights at Work provides a set of basic labor rights that seem to bind all members, whether or not they have consented to relevant ILO Conventions. Although the Fundamental Declaration was not adopted by consensus (it did, however, enjoy the support of a large majority), it purports to bind states that have not 28 . Withdrawal under such conditions would be justified under international law, even if the organization did not explicitly provide for withdrawal. Article 62 of the Vienna Convention states that a state may withdraw in response to a fundamental change in circumstance if the effect of the change is "radically to transform the extent of obligations still to be performed under the treaty." Vienna Convention on 
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consented to it, and so may represent an example of action based on delegated authority. The language of the Fundamental Declaration is as follows:
All Members, even if they have not ratified the Conventions in question, have an obligation arising from the very fact of membership in the Organization to respect, to promote and to realize, in good faith and in accordance with the Constitution, the principles concerning the fundamental rights which are the subject of those Conventions.
31
The fundamental rights at issue include: freedom of association and recognition of the right to collective bargaining; elimination of all forms of forced or compulsory labor; effective abolition of child labor; and elimination of discrimination in respect of employment and occupation. 32 Before this example is offered as evidence of worrisome delegated authority, however, notice how carefully it is worded, and the actual content of its legal implications. The declaration states that members have an obligation "arising from the very fact of membership" to promote these rights "in accordance with the [ILO's] Constitution.' ' 33 Whatever obligations apply, then, are ultimately derived from the Constitution and the fact of membership. Accordingly, the Fundamental Declaration must be one of two things. First, if the Constitution does not provide these obligations, the declaration is meaningless and has no legal effect. Second, if the Constitution does provide for these obligations, then the declaration simply restates them. In neither case is this an exercise of delegated authority; instead, it is a claim about what the Constitution of the ILO requires. Finally, note that that there is no authority granted to the General Conference of the International Labor Organization, the body that adopted the Declaration, to engage in interpretations of the Constitution, and so there is no sense in which the declaration represents an official interpretation of the Constitution. 35. In fact, as Heifer points out, the Declaration's monitoring mechanisms-which have reinforced the finding that investment is attracted, not repelled by, adherence to core labor standards-help to convince governments that compliance with international labor rules is both individually and collectively rational. Thus, the ILO provides valuable information to states and non-state actors which enhances the benefits of compliance with international rules without incurring the higher sovereignty costs of formally binding states to unconsented to legal obligations. Heifer, supra note 23, at 24.
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The International Monetary Fund
Another example that is sometimes discussed as a troubling delegation because of the potential for non-unanimous amendment of the constituting agreement is the International Monetary Fund (IMF) and its Articles of Agreement.
36 Upon examination, however, this example is another red herring.
Article 28(a) of the Articles of Agreement permits three-fifths of the members, having eighty-five percent of the voting power, to amend the Articles. Article 28(b), however, carves out three areas where acceptance by all the Members is required: (i) the right to withdraw from the Fund; (ii) the provision that no change in a member's quota shall be made without its consent; and (iii) the provision that no change may be made in the par value of a member's currency except on the proposal of that member. 37 Absent these three substantive areas, the Articles of Agreement, much like the ILO Constitution, read like the charter of a country club. Three-fifths of the members may, for example, amend the location of the offices or the number of Executive Directors on the Executive Board, but is the delegation of these administrative decisions really cause for alarm?
The World Trade Organization
The most frequently cited example of international delegation is likely the World Trade Organization (WTO).
3 s While this organization certainly imposes a large number of burdensome rules on states, these rules were the product of a negotiated agreement to which all Member States consented. The claim of delegation, therefore, does not speak to the rules themselves but rather to the decision-making procedures of the organization. art. 10(3) . This provision is a bit complicated in that, after a two-thirds majority approves an amendment that would affect the rights and obligations of members, the amendment takes effect for the members that have accepted it. The Ministerial Conference (a body including all WTO members) has the authority to decide, by a three-fourths majority, that any such procedures; no state has demonstrated an interest in demanding that voting take place. The organization operates instead by consensus. The most reasonable conclusion is that despite the formal voting rules, WTO decisions are, and will continue to be, the product of consensus, giving every state the ability to prevent a rule change.
B. Concern Over Unexpected Interpretations: The UN Human Rights Committee
Another potential source of concern regarding legislative delegation to international bodies is the risk that an agreement or set of agreements might be subject to an unexpected or novel interpretation. While this is primarily a question for the discussion of adjudicative delegation, which is developed below, to the extent the theory arises from a source other than an adjudicator it may nevertheless be a concern.
The poster child for this concern is the UN Human Rights Committee. 42 In 1994, that Committee argued that it had the right to evaluate the acceptability of reservations 43 and to declare a reservation not only void but also severable, binding a signatory to the International Covenant on Civil and Political Rights
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(ICCPR) as if it had never issued such a reservation. Could this represent a delegation to the Human Rights Committee? The answer is clearly "no."
The most compelling reason to conclude that the Committee's claim should be dismissed is that its assertion, contained in the now-infamous General Comment No. 24, contradicts two rules provided in the Vienna Convention on the Law of Treaties (Vienna Convention). Article 19 of the Vienna Convention provides that a state is not permitted to attach a reservation that "is incompatible with the object and purpose of the treaty. ''45 Article 20 places the primary (if not exclusive) responsibility for assessing incompatibility with State parties, with no mention of a role for any international body. 46 The most preposterous aspect of the interpretation is the notion of severability. Articles 20 and 21 of the Vienna Convention set forth only two amendment is of such a nature that any member that does not accept it must withdraw from the organization. There is, therefore, a narrow instance in which the decision would be mandatory for continued membership in the organization. Furthermore, the Human Rights Committee is given no authority that even suggests it is charged with interpretations of this kind. The primary role of the Committee is to study the reports of parties to the ICCPR and submit reports and comments about those reports to the parties and the Economic and Social Council. 49 In addition, the Committee has a limited role in dispute resolution, 50 but there is no language that can be interpreted to grant it the authority to act as it did in attempting to create a new rule to govern reservations. The only reasonable conclusion here is that the Committee's claim about its own interpretative authority is clearly false. International law simply does not support the assertion. It follows that there is no sense in which the Committee has affected the obligations of states and there has been no exercise of delegated authority.
Overall, therefore, we are not able to find real examples of legislative delegations. Even an international body such as the WTO, which possesses a hypothetical ability to change the rules by which it operates without the full consent of its members, defacto operates by consensus.
III DELEGATION OF DECISION-MAKING AUTHORITY
We turn now to a different category of agreements and commitments: instances in which states have delegated decision-making authority to outside bodies. This is the form of delegation that springs to mind most readily when 47 the subject of delegation arises. The specter of governments yielding control over policymaking to the UN, the WTO, or elsewhere raises concern, and for good reason. It turns out, however, that the actual instances of delegation that we have been able to identify (or that have been pointed out to us by others) are all of a highly technical and specific nature. They are severely limited in scope and present no serious threat to the interests or the sovereignty of states. It is also noteworthy that, in these examples, the gains from delegation seem large and the costs seem negligible. It appears that arms control and environmental agreements are more prone to this sort of delegation than other types of agreements, presumably because they often involve highly technical regulations.
Typically, a qualified majority is permitted to adopt amendments to the body of the treaty, but those amendments will only bind the parties that ratify them. 52 Some agreements allow modifications to their technical annexes under a so-called "tacit acceptance procedure," which does not require ratification by a state party for the amendment to become binding. 53 However, states are usually given a period within which to object, and objecting parties are not bound by the amendment. This ability to object prevents a state from being bound to rules that it disagrees with, and thus fails to constitute a delegation that should trouble us (or, under a narrower definition, fails to constitute a delegation at all).
Some small number of agreements may appear to go further by not giving individual states the ability to exempt themselves from these technical decisions. The Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol) encourages consensus, but provides that, as a last resort, a two-thirds majority may vote to adjust the limits on the production and consumption of substances specified in the annexes as depleting atmospheric ozone. 54 The potential for an adjustment without consent may appear troublesome, but the simple fact is that no adjustment has been made in the history of the Montreal Protocol with anything less than consensus. 55 Furthermore, this adjustment would only apply to a State Party that has already agreed to ban the chemical altogether. 56 Commentators seem to fixate on the Montreal Protocol because there is a delay between the commitment to ban a substance and the decision on the rate at which to eliminate it. Although this 51.
COMM national security exception contained in the IAEA's Safeguards Agreement. 62 This exception gives states the ability to avoid legally any amendments of consequence. Furthermore, the ability to amend is limited to the activities listed in Annex I and the material specified in Annex II. Under Article II, states are required to provide the Agency with a declaration containing a description of the scale of operations for each location engaged in the activities specified in Annex I and "the identity, quantity, location of intended use in the receiving State and date or ... expected date, of export" of the specified equipment and non-nuclear material listed in Annex 11. 63 To be clear, if one dismisses the national security exception in contrast to the other examples discussed up to this point, we judge this example to represent a non-trivial delegation of authority. We nevertheless suggest that there is no cause for alarm. This is an instance in which some delegated rulemaking seems highly desirable in the sense that a consensus-based approach to regulating nuclear activity and preventing violations of the Non-Proliferation Treaty has obvious and severe problems. So although there is a real delegation, it is highly cabined and subject to a national security exception.
Similarly For our purposes, the most problematic situation is one in which a State Party is suspected of non-compliance. 66 In that context States Parties are encouraged to "first make every effort to clarify and resolve" the matter "through exchange of information and consultations among themselves." 67 However, a State Party may also request that the Technical Secretariat order an on-site challenge inspection. 68 In such a case, the challenged State would be obligated to permit an inspection team to access the pertinent facilities, or 62. Id. art. 1. "requested perimeter," as soon as possible but no later than 108 hours after the team arrived at the "point of entry." 69 Inspection teams are always guided by the principle of conducting inspections "in the least intrusive manner possible, consistent with the effective and timely accomplishment of its mission."
Id. art. 2(a)(iv), 2(a)(ix
70
The inspection team will render a report of its findings, and the Executive Council will determine whether the facts indicate a situation of noncompliance. In a case of non-compliance, the Council will bring the matter to the attention of the Conference of States Parties, which is ultimately responsible for deciding the measure of redress. 71 The Conference may decide to restrict or suspend the offending State Party's rights and privileges under the CWC until it conforms with its obligations. 72 In cases where serious damage to the object and the purpose of the CWC may result, the Conference may recommend collective measures "in conformity with international law" or, in cases of particular gravity, bring the issue to the attention of the UN General Assembly and Security Council.
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Although delegation to the OPCW is real, the constraints on sovereignty under the CWC regime are "not without limit and are, indeed, relative."
74 First and foremost, no State Party has asked yet for an intervention of the OPCW (under Article IX, paragraphs 3-7) in obtaining a clarification from another State Party, and no State Party has requested a challenge inspection. 75 Second, there are two types of authority granted. The first is a form of quasiadjudicative authority in that the Conference of the Parties ultimately can determine what to do about non-compliance. This category of delegation is addressed in the next section of this Essay. The other potential delegation is the right to carry out an inspection. That is, the parties to the Convention have delegated the decision about whether an inspection is to take place. This too is a real delegation, but it is very limited, as the only risk is that of an inspection to promote compliance with the agreed-upon rules of the convention. Finally, the CWC contains a withdrawal clause that recognizes the security interests at stake for the States Parties. If and when a State "decides that extraordinary events, related to the subject-matter of [the] Convention, have jeopardized the supreme interests of its country," it may withdraw from the regime, although it is required to provide notice including a statement of such events. Another example of true delegation of decision-making authorityperhaps the most important-is the United Nations Security Council. It is clear that the Security Council can issue decisions that are legally binding on Members of the United Nations 77 and represents a delegation of consequence by all UN members other than the five veto-wielding permanent members. The veto rights of the permanent members make it difficult for the Security Council to act and, therefore, constrain the extent of the delegation, but it remains true that with the exception of the permanent members there has been a real and important delegation. As such, it represents one of the rare exceptions to our general claim that delegations are rare and narrowly cabined. This exception would trouble us more if it seemed like it might signal a widespread increase in delegation by states to international bodies. Of course, it does not. The Security Council came about under unique circumstances and the sixty years since its creation have offered no evidence that it represents the start of a trend toward greater delegation.
IV DELEGATIONS TO INTERNATIONAL COURTS AND TRIBUNALS
The focus of this Essay has been to examine the delegation of rule-making authority to international entities. Rather than delegate explicit decision-making power to such entities, states at times delegate some form of adjudicative power to tribunals. To the extent that international tribunals generate legally binding interpretations of existing rules of international law, this represents another type of clear delegation. Within the context of a few of these tribunals, we could understand concerns about whether they entail excessive sovereignty costs.
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Even here, however, there are considerable protections in place to limit the effective power of tribunals. A careful review of these tribunals, their case loads, and their charges reveals that delegation to quasi-judicial bodies has, in reality, been modest.
Although there has been some discussion of the "proliferation" of international courts and tribunals in recent years, 79 states have placed tight 77. See U.N. Charter art. 25. To cite just one example, Security Council Resolution 1373, which compels all nations-not just Security Council members-to take specific actions against financing terrorist activities.
78. One of us has written about precisely such sovereignty costs at the WTO, though without concluding that they exceed the associated benefits. Andrew T. Guzman, Global constraints on the authority of these institutions through a combination of limited jurisdiction, cabined discretion, and disciplinary actions such as noncompliance and withdrawal. The typical charge to international tribunals, in the few areas in which they exist, is simply to resolve disputes between states. This mandate discourages ambitious rulings, rule setting, and policy-making from the bench. Moreover, tribunals do not issue rules that generate formal legal precedent; instead, the tribunal's decision is limited to the parties in the particular case. Perhaps most importantly, existing tribunals are consistently restrained and cautious. They are well aware that "judicial activism" is likely to lead to non-compliance, withdrawal, or both. Professor Alter, for example, has commented that "most of the[] rulings are exactly what states hoped for when they delegated authority to ICs." 81 In addition, of course, such delegation-when it occurs-is not done without reason. Even the most skeptical commentators on international tribunals recognize that important gains can be achieved by states as a result. For states involved in treaty disputes, tribunals can help to resolve conflicts by discovering or revealing information about the meaning of the agreement and the nature of the allegedly infringing action. 83 For states in other sorts of disputes, tribunals can discover facts, develop new rules, or apply existing rules to new unanticipated circumstances. 84 At the absolute minimum, credible tribunals allow states to enter into agreements more readily and, therefore, to resolve cooperative problems more effectively. Just as private parties gain from the existence of a court system ready to enforce their contracts, states benefit from the existence of competent tribunals. The real mystery is not why we observe delegation by states to these tribunals, but rather why it is done so rarely and so cautiously.
The important constraints placed on international tribunals are best illustrated by examining some of the most often-cited examples of delegations of adjudicatory authority.
A. The International Court of Justice
As "the principal judicial organ of the United Nations," 85 the International
Court of Justice (ICJ) has a dual role "to settle, in accordance with international law, legal disputes submitted to it by States and to give advisory opinions on legal questions referred to it by authorized United Nation organs and specialized agencies.' ' 8 6 Only the former is relevant to a discussion of international delegations. An examination of the Statute of the Court demonstrates that the jurisdiction of the Court and its decision-making process are constrained in a number of significant ways. Most importantly, the Court is only competent to entertain disputes between States that have accepted its jurisdiction. A State may accept jurisdiction in one of three ways. First, after a dispute arises, the disputing States may make a special agreement between them to submit the dispute to the Court. 87 However, as discussed above, dispute resolution agreements made after a dispute arises do not implicate the sorts of delegation concerns at issue here. As Eric Posner points out, the ICJ in such special agreement cases is "just a glorified arbitration panel. obligation;" or the nature of extent of the reparation to be made for the breach of an international obligation.
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Of the three types of ICJ jurisdiction, compulsory jurisdiction would seem the most alarming from a delegation standpoint. At first glance, filing a declaration of compulsory jurisdiction would seem to grant the ICJ general jurisdiction over a wide variety of possible inter-state disputes. However, such fears are clearly overblown. First of all, out of 192 current UN members, 95 only 65 states, or approximately one third, presently have declarations in force. 96 This percentage appears to be in continuous decline; in 1950, 60 percent of UN members were subject to compulsory jurisdiction. 97 Today, no permanent member of the Security Council remains subject to compulsory jurisdiction except the United Kingdom. The negligible usage of the optional protocol as a basis for ICJ jurisdiction may be due, at least in part, to states' use of reservations to severely limit the scope of their consent to compulsory jurisdiction. 1 0 2 States may restrict the scope of compulsory jurisdiction by imposing conditions of reciprocity on declarations, excluding certain categories of dispute, or limiting the declaration for a certain time.
10 3 For example, Honduras' reservation precludes compulsory jurisdiction over disputes relating to armed conflicts, territorial questions, and airspace, 104 three of the primary types of cases historically adjudicated by the ICJ. 105 Finally, especially in recent years, states have disciplined the jurisdictional arm of the World Court through non-compliance and/or outright withdrawal. Although he admits that compliance is difficult to quantify, according to Posner's calculations, the compliance rate was much higher in the ICJ's first twenty years than it has been in its last twenty years.
1 0 6 Certainly, the Nicaragua case, the Iran Hostages case, and the VCCR cases stand out as highprofile examples of non-compliance. In addition, when faced with an adverse decision by the ICJ or the threat of some future adverse decision, some states have elected to simply withdraw from its jurisdiction. Since its founding, thirteen states have withdrawn their submission of jurisdiction to the ICJ or allowed their declarations to expire. Thus for all the fanfare surrounding the ICJ, in its sixty-plus years of operation, the Court has only delivered 104 judgments in contentious cases.
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Of these judgments, only a handful have been issued in compulsory jurisdiction cases and even fewer have been met with compliance. In light of this record, the notion that the ICJ enjoys an effective grant of general authority seems farfetched. Tribunal presidents and the U.N General Assembly seem slightly desperate as they try to encourage more states to use Article 287.122
In only one category of disputes must all States Parties use the same dispute settlement mechanism. All States Parties are obligated to use the Seabed Disputes Chamber of the ITLOS to resolve disputes related to activities in the International Seabed Area. However, the Seabed Disputes Chamber's jurisdiction is explicitly limited by Article 189 of the UNCLOS. Under that provision, the Seabed Disputes Chamber has no jurisdiction with regard to the exercise by the International Seabed Authority ("the Authority") of its discretionary powers. 23 It may not speak to the question of whether any rule, regulations and procedures of the Authority are in conformity with the UNCLOS, nor declare invalid any such rules, regulations or procedures.
124 Its jurisdiction is "confined to deciding claims that the application of any rules, regulations and procedures of the Authority in individual cases would be in conflict with the contractual obligations of the parties to the dispute or their obligations under this Convention, claims concerning excess of jurisdiction or misuse of power, and to claims for damages to be paid or other remedy to be given to the party concerned for the failure of the other party to comply with its contractual obligations or its obligations under this Convention."' 2 5 In this manner, the Seabed Disputes Chamber is explicitly limited from making policy; its one and only function is to resolve isolated disputes.
Ultimately, therefore, although States Parties to the UNCLOS are obligated to resolve their disputes under the UNCLOS by some peaceful means, that delegation is tempered by the freedom of choice that States have to elect a dispute resolution mechanism. As non-permanent bodies, ad-hoc arbitral tribunals pose little danger to state sovereignty, and very few states have elected to delegate authority to the ITLOS, which has only issued nine judgments in twelve years 126 and may be on its way into oblivion.
C. The WTO Appellate Body
In 1995, the World Trade Organization (WTO) Appellate Body (AB) was established under Article 17 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU). The AB is a permanent body whose seven members serve four-year terms. 127 Its mandate is to hear appeals from panel cases.'
28 AB decisions are, in practical terms, binding. Technically, the Dispute Settlement Body (DSB) must adopt an AB report in order for it to become binding on the parties. However, AB reports will be adopted unless there is consensus to block its adoption. 129 Consensus is unlikely, and has never happened, because the prevailing party can always be counted on to vote in favor of adopting the report.' 30 The practical inability of Member States to block the adoption of an AB decision was an important constitutional shift from the General Agreement on Tariffs and Trade (GATT) system. GATT panels were ad-hoc, and decisions were only adopted if there was consensus for adoption. The shift to a permanent judicial body whose decisions become binding automatically unless all Members agree to the contrary has fed the growing unease over the AB's potential power to engage in activist, judicial lawmaking.' 3 1
When compared to the international tribunals discussed so far, the AB is quite influential. In contrast to the modest number of judgments produced by the ICJ and ITLOS, the AB has issued 87 reports in its thirteen-year history. 132 Arguably, its constitutional space is also less restrained than that of the ICJ and ITLOS. Under DSU Article 3.2, the AB is charged with clarifying the existing provisions of the covered WTO agreements "in accordance with customary rules of interpretation of public international law."' 133 The DSU goes on to caution that the AB "cannot add to or diminish the rights and obligations provided in covered agreements." ' 1 34 In other words, the AB cannot engage in rulemaking. And while there is a spectrum of public international law doctrines regarding the interpretation of rules, ranging from restrained to highly deferential, the AB has not shown itself to be an especially activist body.1
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It is also worth noting that despite the formal power of the AB, it operates within a political context. Its discretion is cabined by a variety of mechanisms, including the selection of AB members; the threat to rewrite the DSU; criticism of decisions by Member States; defiance and non-compliance; and unilateral exit. 36 Thus even though the AB has been granted significant authority and discretion, the political realities at the WTO have kept it in check and prevented the WTO from fundamentally altering the rights and obligations of its members.
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Overall then, although the AB has been given authority to interpret the WTO Agreements-a non-trivial amount of discretion and influence-we also observe several aspects of this delegation that reduce the extent to which states have surrendered authority. First, the AB is limited in its jurisdiction to the WTO Agreements. Second, the AB is politically constrained; it has repeatedly demonstrated its reluctance to engage in creative interpretations, preferring to remain close to the text of the agreements. This mode of interpretation is encouraged by the rules governing disputes.
3 8 Finally, the AB is limited in its ability to generate compliance with its rulings. It can authorize the imposition of trade sanctions, but only by the complaining state, and only up to an amount equal to the harm caused by the legal violation. Member States, then, have the option to ignore such rulings when they are too burdensome.
D. Inter-American Court of Human Rights
The Inter-American Court of Human Rights (IACHR) was created under the American Convention on Human Rights, which was adopted in 1969 but was not ratified by the requisite number of members of the Organization of American States (OAS) for over ten years, and so did not come into force until 1978. The IACHR has issued 155 "decisions and judgments," but this count includes multiple decisions in each case (often a decision regarding preliminary objections, sometimes another on compensatory damages). 1 39 135. Indeed, the AB has, on several occasions, embraced the doctrine ofjudicial economy, thereby limiting the scope ofjudicial lawmaking. Steinberg, supra note 130, at 26.
136. Steinberg, supra note 130, at 260. 137. Id. at 275 (stating that the political constraint on the AB "should dampen concerns that judicial lawmaking at the WTO has become so expansive as to undermine the sovereignty of powerful states, create a serious democratic deficit for their citizens, or catalyze catastrophic withdrawal of their political support for the WTO.").
138. "Recommendations and rulings of the DSB cannot add to or diminish the rights and obligations provided in the covered agreements." WTO Dispute Settlement Understanding, art. [Vol.
96:1693
Unlike the European Court of Human Rights (ECHR) discussed below, OAS Members do not implicitly consent to the jurisdiction of the Court by ratifying the American Convention. Instead, each nation must make a separate declaration to the Secretary General of the OAS giving unconditional consent to jurisdiction, or consent on condition of reciprocity, for a specific period or specific cases.
14 To date, 24 countries have submitted to the contentious jurisdiction of the Court. 141 The United States, Canada, and most Englishspeaking Caribbean states have elected not to join either the Convention or the Court.
Those states that have submitted to the Court's jurisdiction have made a delegation: decisions by the Court are binding. This delegation is tempered, however, by the lack of direct individual access to the Court; individuals must first file complaints with the Inter-American Commission on Human Rights, which may decide, in turn, to submit the case to the Court on their behalf.
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E. European Court of Human Rights
Perhaps the most effective way to demonstrate the modest nature of the delegations states make to other international courts and tribunals is to look at an example of what states do when they truly want to delegate authority to a supranational judicial body.
The Probably the most important difference between the ECHR and other regional human rights tribunals is the fact that, after domestic remedies have been exhausted, any state party, individual, group, or NGO may bring a suit alleging a human rights violation against one of the Member States. 155 Originally, a Member State could elect not to submit to ECHR jurisdiction in cases brought by non-states, but, in 1998, jurisdiction was made compulsory for all complaints. 156 The number of applications filed with the ECHR annually is entirely unmatched. In 2005, a staggering 45,500 applications were filed. 157 In the same year, the ECHR issued a whopping 958 final judgments and disposed of an additional 27,600 applications.
158 Although Posner and Yoo find it difficult to corroborate the assertion,' 59 they note that the ECHR has a reputation for enjoying a high level of compliance.
6 0 Clearly, the ECHR is a different breed of international tribunal. Here we see true delegation, the type that contemplates and receives the surrender of certain aspects of state sovereignty. Indeed, when other alleged instances of delegation are compared to this exceptional case, the differences are large and striking. The fact that this kind of delegation only occurs here, in the context of a highly integrated set of states, may suggest some conditions required for real delegation-conditions that exist almost nowhere else.
CONCLUSION
The international community faces a range of important and challenging problems. Some of the most serious-war, poverty, environmental degradation, nuclear proliferation, and disease-pose threats that are global in magnitude. Solutions to these problems will require collaboration among states and likely various forms of delegation to international organizations. This is reason enough to study delegation and to learn why and when states are willing to give up authority to some other body.
This Essay has the modest goal of reminding us that the puzzling thing about the delegation we observe in the world today is that there is so little of it. States have consistently refrained from handing over significant authority to international bodies. Almost without exception, an examination of specific examples of delegation reveals that states have retained considerable control. To begin with, the most powerful form of authority-the authority to legislate-is almost never delegated by states. Where some form of decisionmaking authority is granted, it is typically an exceedingly narrow authority over highly technical matters. Instead, the most significant forms of delegation in place today tend to be adjudicatory.
Given the few-and limited-examples of international delegation that we can identify, there is a real mystery about why states have been so protective of their sovereignty in the face of severe international problems that cry out for collective decisions and often for decision-making rules that do not demand unanimity before action is taken. With respect to debates about delegation in both academic and policy circles, the lesson from this Essay is that when claims are made about international delegation and how it is or will be a threat to sovereignty, one should ask for examples. Concerns about international delegation are understandable. The specter of international bureaucrats imposing policy on us all while fundamental aspects of sovereignty are trampled is frightening. Fortunately it is, in the end, a myth. 160 . Project on International Courts and Tribunals, http://www.pictpcti.org/courts/ECHR.htinl (last visited Aug. 5, 2008) ("Unlike in the cases of many other fora, compliance with the ECHR's judgments is common, exerting a deep influence on the laws and social realities of member States.").
